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No. 122

ARMING THE MILITIA
COMMUNICATED TO THE HOUSE OF REPRESENTATIVES, JULY 8, 1813

Mr. Troup, from the Committee on Military Affairs, to whom was referred a resolution of the House, of the 15th of June, instructing them to inquire whether any, and, if any, what, alterations are necessary to be made in the act, entitled “An act making provision for arming and equipping the whole body of the militia of the United States,’ and particularly whether any, and, if any, what, alterations are necessary as to the time when the arms procured by virtue of said act shall be distributed to each State and territory, reported:

That the funds appropriated by the act of 23rd of April for arming the whole body of the militia, amounted, on the 23rd day of April last, to one million of dollars; that of this sum ninety-four thousand seven hundred and ninety-two dollars have been actually expended; and that the whole number of arms procured, up to this day amounts to 34,477 stands, all derived under contracts of supply; that of these the following dispositions has been made, viz.

New Hampshire
1,000

Vermont
2,500

Rhode Island
1,000

New Jersey
1,000

Delaware
500

North Carolina
2,130

South Carolina
2,000

Georgia
1,000

Ohio
1,500

Kentucky
1,500

Tennessee
1,500

Illinois territory
218

Louisiana
250


Since the 24th December, 1812

Connecticut, 
5,000

New York
2,000

Maryland
1,500

Louisiana
1,500

Before the 24th of December, 1812

Ohio
1,500

District of Columbia
2,200

Making an aggregate of 26,000 stands delivered and leaving a balance of 8,477 stands, subject to future distribution.

That the aforesaid disposition has been made in virtue of the authority conferred by the third section of the act of April, 1808, which is as follows: “That all the arms procured in virtue of this act shall be transmitted to the several states composing this union, and territories thereof, to each State and territory, respectively, in proportion to the number of effective militia in each State and territory; and by each State and territory to be distributed to the militia in such State and territory, under such rules and regulations as shall be by law prescribed by the legislature of each State and territory.”

The language of this section is clear, and admits but of one construction; the proportion to which each State is entitled is secured by its; each State having contributed its just proportion of money to the purchase, each State is entitled to receive its just proportion of arms. “Shall be transmitted to each State and territory, respectively, in proportion to the number of effective militia in each State and territory. Transmitted. When? “At such time as the Executive may deem proper.” This is only a construction, in the opinion of your committee, of which the language of the section is susceptible. If the intention of the Legislation had been to bind the Executive to a simultaneous or periodical transmission, the language of the section would have been different: “shall be transmitted at the same time,” or “shall be transmitted annually, or biennially, or triennially,” would have been the language of the Legislature. The time of transmission not being specified, therefore, but left, as your committee conclude, to a sound Executive discretion, the question is, whether any alteration of the act of April, 1808, be in this respect, expedient.

In legislation it is extremely difficult, and frequently impossible, to foresee all exigencies which may arise under a particular act, and, consequently, extremely difficult and frequently impossible, to make provision for them. In some cases, even the legislature, foreseeing a possible exigency, it would be unwise to anticipate and provide for it by the express letter of the law. Would it become the Legislature of the Union, for instance, to anticipate the rebellion of a State against the authority of the United States, and to enact that “no State in actual rebellion against the United States should be entitled to receive its proportion of arms?” Your committee presume not. A legislation of this character would, to say nothing of the violence it would offer to the enlightened sensibility of the National Legislature, be the means, when frequently indulged, of brining about that very state of things which cannot be though of without horror, and which ought not be spoken of at all. In every act of legislation, therefore, something must be left to implication: something must be left to discretion. But there are other considerations which, in the opinion of your committee, justify the discretion as to the time of transmission.

A war unexpectedly breaks out: a particular section is exposed to the asaults of the enemy; that section is destitute of arms; shall the enemy be suffered to advance, to lay waste with fire and sword, because the President is bound by the letter of the law so to distribute the arms as that each State shall, at the same time, receive a proportion exactly equal to the number of its effective militia! No, would be the exclamation from one part of the Union to the other; let the safety of a part be consulted, though the whole suffer inconvenience. Yet, were such the letter of the law, the Executive would, under any circumstances, be bound to respect it. The act of the 23rd of April, 1808, was passed in a season of profound peace; contemplating future wars, it looked to no particular war; it had just gone into operation, had scarcely developed its first fruits, when the present war broke out, The war found the militia badly armed; it found particular portions of them worse armed and more exposed than others. Would it have been wise, under these circumstances, to distribute 30,000 stands of arms equally among the 800,000 militia? Or would it have been wiser to consult the wants and exposure of particular portions?

But suppose it were expedient, in the opinion of your committee, to define with precision the time of transmission; what period ought to be selected? If yearly, or biennial, or triennial distribution, were adopted, it might happen, by casualty or accident that within the period limited, no arms were received, or so few, that the expense and trouble of distribution would exceed the expense of manufacture; and what would the distribution of a dozen or an hundred stands of arms avail the militia of a great State? They would be lost in the transmission, or suffered by the States to lie neglected or forgotten. In the distribution by the States themselves, among their own militia, it is more than probable they would be governed by the same principle as that by which the recent disposition by the United States has seemed to be regulated. Would a State having one thousand companies of militia so scrupulously consult the principle of equality, in the distribution of one thousand stand of arms, as to give one musket and bayonet to each company? It may fairly be presumed not; the wants, the frontier position, and the exposure of particular parts of the State, would be much more likely to regulate the distribution: those of the militia, to be sure, from whom, for the moment, they were withheld, might complain of a departure from the principle of exact equality, but with what concern would the Legislative body of such State regard such complaints?

For these, and various other reasons, which might be adduced, but with which your committee forbear to trouble the House, the act of April, 1808, requires no alterations. They are the more confirmed in this opinion, because they have reason to believe that there has been no misconstruction of the law; that the seeming irregularity which has taken place has grown out of exigency of the times; that a disposition exists to correct such irregularity, as soon as circumstances will admit; that the correction is, in fact, at this moment proceeding; that, in due time, all the States must and will receive their respective proportions of arms; and, in fine, that the immediate representatives of the people in Congress, inspecting, as they do, with never ceasing vigilance, the execution of this, as well as every law, stand ready to apply the remedy when-so-ever right, or justice, or expediency, shall seem to them to demand it.

Rough numbers: $94,792.00/34,477 guns makes for $2.75 per musket. Thus the 1 million dollars appropriated they could only buy 363, 636 muskets.  Total population US in 1812 7,700,000 making for an estimated militia strength of two million men.  But even at the 800,000 mentioned they would be over 50% short given the funding.

The bigger problem is production/acquisition rate.  The law went into effect in 1809; thus, by 1813 the law had been acquiring and distributing guns for five years. At 34,477 muskets acquired in five years that makes for 7,000 muskets a year.  In its best year Springfield Armory could only produce 12,000 muskets for the Army.  Harpers Ferry was reported to be producing up to 10,000 muskets a year in 1810. Adding the Springfield and Harpers Ferry numbers to the number of guns purchased from contractors and the total number of troops that could be armed per year is 29,000.  At that rate to arm the 800,000 militia would take approximately 27 years.  Oh, and the population would double in this time frame essentially doubling the militia.

